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Es de toda evidencia que la interpretación ha sido una preocupación lUliversal y 
permanente del hombre, ubíquescla ya en el plano científico, ya en el plano religioso 
o en el de la magia, etc., y trátese del mundo oriental (Tao, Dhanna, Quran) como 
del occidental (Torah, Evangelios, Códigos). Por su puesto que la observación vale 
también ~como queda insinuado- para el derecho, ya desde que éste aún no aparece 
diferenciado de la moral, de la religión o de la magia, o -mejor dicho~ ya desde que 
el derecho aparece como algo hwnano y más que humano, a la vez. De cualquier 
modo, la interpretación ha preocupado al derecho antes y después del referido c/iva
ge; en Occidente, desde Jos romanos, pasando por la Edad Media, hasta llegar a la 
Hennenéutica moderna y el llamado pensamiento "postmodemo". A este último 
respecto, importa agregar que, hoy día. la hermenéutica ha llegado a ser nuestra 
koiné o lingua franca, segt'm la expresión al parecer ya consagrada. al menos desde 
el momento que los mass media lrabajan con expresiones y/o conceptos como los de 
que "lectura igual interpretación" e "interpretación igual conocimiento", o poco más 
o menos. 

Ahora bien, tratándose de la inte'1lrelación del derecho, cabe advertir que mrnca 
hubo mucho interés en desarrollar una IIermenéutica o Teoría general propia, genui
na o prístina, a pesar de que se estaba consciente de la soberana importancia de esta 
materia. Por el contrario, la hermenéutica jurídica, al parecer, siempre se ha vivido 
más que pensado; quiero decir, pensado a fondo y desde la raíz misma del derecho, y 
sin desconocer la labor ímproba - pero casi solitaria de un Savigny. Digámoslo cla
ramente: De llli Savigny que, a no cambiar las cosas, seguirá imperando en el siglo 
XXI corno lo hizo ya desde el siglo XIX. desde luego, con las debidas addenda el 
corrigenda 

En efecto, así como, originariamente. la hermenéutica abarcó tanto los aspectos 
religiosos como estrictamente jurídicos, así también, modernamente, la Hermenéuti
ca general y, en especiaL la jurídica, nacieron ligadas vitalmente a la religión (con 
Schleiermacher), para después irse laicizando {a pm1ir de Dilthey) hasta llegar a 
volverse enteramente ateas, en el llamado pensamiento postmoderno. Este último, 
pese a todos los justos reproches que pudieren hacérsele, ha conseguido elaborarwl 
cierto número de principios que, en conjmlto. penlliten construir Wla Hennenéutica 
general o Teoría General de la Interpretación dc un valor científico innegable, de la 
semiología, la tópica y la filología modernas, por nombrar sólo algwlas de estas 
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ciencias. Obviamente. la hermenéutica jurídica podría aprovechar esa Hermenéutica 
o Teoría general de la interpretación para un aggiornamento que ·pongamos por 
caso· supere esas aporia que lU1 Kelsen le echa en cara a la actual Teoria de la Inter· 
pretación jurídica, Es lo que, en su dominio ha hecho ya la Hemlenéutica bíblica, 
especialmente la evangélica o protestanle, pero también la católica, con el propio 
Cardenal Ratzinger a la cabeza. que citan a Gadamer. a Ricoeur y al propio Heide· 
gger. 

Pero es del caso que. al parecer, el pensamit.:nto hermenéutico actual no ha lo
grado interesar mayonnente a nueslra infelli~emsia; incluso, a veces se tiene la im
presión de que no la conociera bien a fondo. No fue esta la actirud de Savigny cuan· 
do, hace un siglo y medio, fundó la moderna hermenéutica jurídica; por el contrario. 
el ilustre jwüta trabajó en estrecho contacto con un selecto grupo de pensadores. 
como los Brentano. los hennanos Grinml y el mismo Schldennacher. Tengo enten
dido. además. que. en alguna oportunidad. Savigny habria lamt.:ntado el hecho de no 
haber tenido la oportunidad de profundizar en materia de Lógica. 

De modo que. si no estoy muy mal infonnado. me veo obligado a reconocer que 
el pensamiento hermenéutico actual sólo ha logrado interesar a pocos de nosotros. 
Tal es asi que la excepción viene inmediato a la mente: Ronald Dworkin. nombre 
que aparece casi como paradigmático a este n:spl!cto. Ahora. si esto es así -y no creo 
andar muy descaminado- convendría revisar un poco e l punto de vista de este jurista 
para detectar algunos de los logros o aciel10s de la hermell¿utica actua l susceptibles 
de aprovecharlos en la interpretación dd derecho. Es lo que me propongo hacer. 
aunque muy suscintamcntc, basándome especia lmente en la que yo creo su obra 
fundamental -"The Empire of Law"-. Como e l profesor Dworki n mc ha agradecido 
personalmente el "carcful study of Ihis book", quisiera, él mi vez. agradecerle sus 
expresiones siendo partieulannente cuidadoso al exponer aquí su pensamiento. No 
me referiré, por lo tanto. a otras obras ni a otros aspectos de la obra de este distin
guido jlU'ista. hoy día profesor en Oxford como ayer lo fuera de Harvard . 

Todos vivimos bajo el Imperio de la Ley. y ésta exige su cwnplimiemo -dice el 
Prof. Dworkin. y en seguida agrega que para reali zar tal cosa es necesario, primero. 
conocer la ley. y esto requiere. a su vez. interpret<lrla. especialmcllIe si se trata de un 
texto. Pero ~continúa- si el derecho implica interpretación. necesitamos de una teoría 
de la interpretación para el Derecho y en el Derecho. El derecho es una actividad 
intell'retativa, y el intérprete -juez o no- debe basar su inrerprel(lción. quiéralo o no. 
en algún método. estrategia o algo parl!cido. Adcmá.'\ es obvio que quien elige es el 
mismo intérprete. que .. al elegir tal o cual sistema o metodología, se compromete 
personalmente a sí mismo. De hecho -concluye el jurisla- wda sentencia viene a ser 
una espec ie de ensayo filosófico. En la praxis. eslO se trad uce en la ex igencia de 
tener que dar con la mejor interpretación posib le. lo que. tratándose del tri bunal. 
apuntará a la mejor sentenc ia pos ible, hic e l f1WIC. 

La mejor interpretación proviene de considt.!rar d derecho como integridad , y 
obliga a interpretarlo como de un solo autor, que es la comlUlidad o sociedad. El 
derecho hay que enfocarlo como un sistema coherente y celTado que se· impone al 
intérprete; es decir. como un solo texto que, por de fini ción, hay que considerar como 
completo. Este texto o canon es una subespecie del proct:su interpretativo que capta 
y transmite un sentido. 

La lectura del texto produce su sentido en el diálogo entre propósito (valorado) 
y canon texn1al, de modo que el intérprete se introduce asi (por esta vía) en la cadena 
que -por decirlo así- implica el proceso jurídico. y es este encadenamiento el que 
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facilita el/aír play entre la coerción del pasado y la libertad del presente, de cara a la 
ley. El derecho apwlta asi a Wla futura totalización que. aunque postergada indefini
damente. ofrece cada vez el último capítu lo. La interpretación del derecho le da a 
éste su sentido, de modo que el derecho es tal dcspw':s de interprelado o, más direc
tamente aun, el derecho es su inlerpreLlción. 

La historia y la praxis jurídica condicionan las posibilidades del derecho, el que 
se presenta como una sola y única hi storia. de la cual todos y cada 000 de sus mo
mentos (legislación. jurisdicción. etc.) son sólo capítulos. La personificación de la 
sociedad política (o budy polifies) se hace necesaria si hay que entender el derecho 
como un em:adenamiento de actos jurídicos cohcrenws y sistcmados. La personifi
cación de la sociedad política en la jurisdicción sería un juez omnisciente y omnipo
tente: WI Hércules. COIllO lo llama el jurista. Los tribunales son las capitales del Im
perio dl! la ley. y los jueces son sus príncipes; pero no son sus seers ni sus profetas: 
porque, si bien los jueces dicen la últIma palabra. "b última palabra" no signifi.ca "la 
mejor palabra". desde el momento que "último" y "mejor" no son sinónimos. Incum
be al filósofo trabajar en formas más pura de den:cho. cosa que lleva la problemática 
a terrenos corno la moral y la politica~ pero. así Y' todo, las conSIderaciones del filó
sofo le serán útiles al juez. al recordarle que hay'. también. "una ley más allá de la 
ley". Por lo demas -ya lo hemos visto antes-o en todo j urista hay un filósofo en el 
sentido de que- sép"lo o no. quiéralo o no - todo jurista t il~ne su propia idea del de
recho, de modo 'IUC - rcpitámoslo - "loda sentenc ia cs. de hct:ho, W1a especie de 
ensayo filosófico". 

Hasta aquí la breve síntesis de un enroque que presen to como evidencia de que 
puede hacerse buen uso del pensamiento hermenéuti co actual a los fines de renovar 
nuestra Teoría de la interpretación, advirtiendo que -a mi juic io- aWl podria sacárseJe 
mejor provecho. especialmen te si se desarrollan cuestlones que el upproach del Prof. 
Dworkin no considera. como -por ejemplo- la importancia de la eiségesis y la dia
léctica entre és ta j' la exégesis. 

Por otra parte -y con esto termino- tal vez mi sintesis haya sido demasiado 
apretada; pero, con todo, quizá haya logrado interesar en el estudio del pensamiento 
dworkiano a quienes aún no lo conocían. o 10 conocían poco. como podría ser per
fectamente el caso de los ayudantes-alullillos <lsistentes. Para estos evenruales intere
sados tengo a su di sposición una síntesis W1 poco más amplia, que acompaño a la 
presente ponencia. 
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ANEXO 
a la Ponencia del profesor ISMAEL BUSTOS (Universidad Central) titulada 

"LA INTERPRETACION DEL DERECHO 
Y EL PENSAMIENTO HERMENEUTICO". 

"A NEW APPROACH TO CONS71rU710NAL .IUS71CE: PROF. DWORKIN'S·'. 
Or QIl i llterprelative analysis ahou; 011 inlelprelive upproo<:h. 

By lsmael BIISIOS 

Law means enforcement: we all ¡ive unuer "La v/s Empirc" . But, 10 carry ir out, law 
must be known first. Knowledge in its turn requires interpretation. especially when 
dealing with a text. whosc tcnns and concepts mus! be known in Ihis sarne order. 

So, law implies interpretation: but, if \Ve approve Ihis. we must concede that a 
theory of interpretation is both prior lo and necessary for Juri spmdence and in Juris
prudence. 

Lel us say il clearly: If we want a legal theory of interpretation, we must have a 
proper theory of interpretation befare. I.egal rcasoning is an exerc ise in interpreta
tion; then. ours too. t Moreover. as Prof. Dworkin asserts thal his approach js an 
interpretive one, so ours. or - to say bcttcr - this cssay is an inlcrpretive ana lysis on 
Prof. Dworkin's interpreti ve approach ofla \\'. 

Judge or nor, (he interpreter must conslrucl hi s Uf hcr interpretation. held 00 law 
- we can agrcc wi llingly - bul by means of some melhod. srrategy or Ihe like. And 
who selects these is j usI the interpre.tt:!r. Ihal is lO say. ;.\ person with it s own peculari
tieso abil iti es, and di sabilities, vi nles and weaknesses. and so on. ~ 

JURlSPRUDENCE REVISITED 

If law is an interpretive concept, cClch in tcrpn:ter - ~üy. lhe j udgc - grOlUlds his ju
dgement about "the point" on legal practice as a whole, wlti ch illvo lves principies. 
habits, conventions, etc.3 This whole points to somc especial Ihcory of law and, as a 
consequence, 10 Juri sprudcncc itsclf. Then, between the latter and adjudication there 
is not a long way. In fact, any sentence is a kind afphilosophical essay. 

The most important point of legal practice is lO control power, and this is the 
eDre of what we caH "the rule oí" 1a\\'." So. "taking rigbts scriousJy" becomes "a 
maner 01' principle", and a mattcr of cthics too, in addilion 10 it s conection 10 poli
tics, "S we "re just saying. 

LA W AND POLlTlCS 

Whether Jurisprudencc rca li zcs it or nol, law is dosd y licd 10 poJitics: for inslance, 
providing a justification. in principIe. for offic ial coercion." Moreover, pasl politics 
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Ronald DWOH.KIN, Law ':; Empire (London: Fontana Press, 1990). p. viL 

Ibid., pp. 87-88. 
[bid .. pp. 110-111. "A1l ofus, but specially lawyers, develop attitudes toward law along 
with ¡he rest of our general social knowledge, unself-consciously and as we go along. 
befort we examine these jurisprudentiaJly. if we ever do" . 

lbid., pp.109-110. 



(Iaw) becomes the rule of righlS (senlence). 'Uf adjudication must be - somehow -
consistent INith legislation. 

Against the 1:,1feat classics and their alleged "state ofnature", real peopIe Iive in
side a political saciety or body politic. which al so involves a society of principie and 
a body of principies, as faimess, j ustice 01' even dlle praccess. We eould add anolher 
one: Ihe virtuc of political integrity. i. e. lo treal likc cases alike. On trus maner, we 
demand the body politic or the state tu aet on :J s ingle and cohereO! sel of principIes. 
Thus. law beeome lhe afh:rmath of inregrity . with ilS two especial branches, coneer
ning legislation and adjudicatian. The latter asks [he judge to see law as a whole and 
lo en force it in a coherent way. 

Poti tieal inregrity assumes a special personit1cation 0 1' the 51ate and the whole 
conunWli ry, and auributes lilem their own rcsponsahility. which finally falla upon 
officials and dti zens. So, conceming civil rights. both the cOIlun wüty and the stale 
have a duty in arder to prolt:cl them. shame and outnge beeing (he respective reward 
for our coHeclivc guilt involved in rhe case. ~ 

A SOCIETY OF PRINCIPLE 

Defended by ncighborhood or fratemity. integrity gi\!cs ri se to a spedal fonn of 
palitical sociery and becomes Ihe vchicle fol' it s arganic change. the reason beeing 
that sueh a socicty accepts nol only past politicaJ rules. but whatever ather standards 
Ihat tlow froln the principies undcr vvhich it li ves . considered as requircd in new 
circumstancesb

. 

Inteb'Ti ry foses moral and poJiti cs amI conects lay,: with the j ustification 01" publ ic 
coercion. Likewise. its mudel 01' society admilS (llar lheir polí tical rights depend OIl a 
scheme of pri ncipIes. Moreover. rhe membcrs of sueh a sociery accepts rights 
t1o\\ling fi:om Ihat seheme evcn though these llave never been formally expressed. 7 

AH of it points to a crucial question: the la\\' must be taken and interpreted in an 
overall principted way. Integrily rcquircs thal judges treal law as a coherent set of 
princ ipies and draw oul Ihe implicit standards 1l0W hiddcn Wldemeath the explicit 
ones. & Inte1:,'fily will provide lhe judge cnough imagination and courage to acl proper· 
Iy in any case. 

THE LABOR OF HERCULES 

Legal practics means an unfolding polítical narrarive. and legal rights were created 
by a single author, lhat is. lhe conununity personified. Propositions of law are truc if 
they are in accordance with the principies of justice. fairness and procedural due 
process that provide the best intcrprctation aflegal practice. 'J 

Any interpretation has two dimentions. The t1 rst one is Ihe dimentions of tit , i. e. 
confonned to standars; lhC' secund dimention of imerpretetion rcquires the judge 10 
choose the best of eligible readings in order lO make the work better and beuer in a 
continuing process. Judgcs mUSI cons ider their Scntences as part of a single story lO 
be continued through a serial interpretation. Considering the special abilities, virtues 

6 
lbid .. pp . 167·175. 
Ibid .. pp. 188·189. 211. 214-215. 
Ibid ., pp. 188· 191 , 211. 
¡bid .. pp. 21 l . 217. 225. 
Ibid .. pp. 225, 239. 
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and perfeclions a judge should have as [O follow integrity word for word, Hercules 
would be the right name to call him. 9 As an imaginaly being. it becornes useful too. 
specially when analysing the so called "hard cases". 

In common law cases. as in cases tuming on statutes or the Constitution, judges 
detecl sorne situations as "hard cases". Speciall y about constitutional questions. 
judges try lO find Ihe besl constl1lclive inlerprelar íon anending lO ¡he political system 
and legal doctrine of lheir conununity. IU As judgts. mus! Ihen make a choice~ lheir 
moral and political convictions are directly engaged. perhaps unwilling or illlthin
kingly, but ccrtainly." 

When serious constilutioníll rights are in qu~stion. the respecr of majarity opi
nion raises a real hard case fm judges. Now Ihey must combine their conception of 
lawand politica l moraliry in order to decide the case. Choosing one inlerpretation 
over anolher involvcs finall y a political choice. which is "a maner of principie" , 
too. 12 

The popular view that there are no uniquely right answers in hard cases must be 
rejedted. Though law is not consislcnt in princip!e overal] and there are al so some 
eontradietions. sorne sel of principies can be found as lo pennit an eligible interprc· 
tation. \3 Coneerning legislaljon. Hcrculcs looks for a set of principIes thal can trans
form the chain of lavvs imo a vis ion of government as speaking with one voice. I~ 

Sorne scheme of mora! n.:sponsahility the cOl1ununity l11ighl be deemed to haye 
in thc only way to justify the ill1~rpreted legal pr¡;dice.l~ But justifying i5 a matter of 
academic or/and practical claboration. both of them belonging 10 moral theOl)', and 
lhis is something all in al! aCéldl'mic.16 Lega l righls coming trom Icgislation ¡nelude 
nol only those explicit bul also lhe implicil unes. Hcrcules knows how lo read statu· 
tes; so he treats legislarure as an r.:arly aulhor in Ihe chain uf law. 01' which lhe ¡ast 
link is himselL the interpreter. 

READING THE STATUTES 

As ti maner of principIe. slatl.ues should be read on what lhe llIell in Congress said.17 

hUI their reading will al so dcpl:nd on what Hcrc ules interprets in urder to apply them 
Me ef nunc, and certaily no olle can rely his O\.\'Tl jLlugemenl except on what he hi· 
mself believes. From thc standpoint of Logics . Ihis is valid too when interpreting law 
as thc wilI or the mind of men in Congrcss. ¡\ statute owes its existance to the dcci· 
sion of olher people Ihan the legis lalOrs, so Ihal la\\' is a piccc of social history, and 
\he se! of statutes must be rcad according ly.' R Interpretulion of slatutcs ínvolves 
integrity as a combination of fairness, justice anJ procedural due process. consisten
cy with other legislation. and a due balance between principlr.:s and policies. 

10 
Ibid .. pp. 255-258. 

11 ¡bid .. pp. 256-257. 
12 Ibid., p. 258. 
IJ ¡bid., p. 268 . .. 

Jbid., p. 273. 

" Ibid., p. 285. 

" ¡bid. , pp. 285-286. 

" Ibid .. pp.313-314. 

'" Ibid .. pp . 314,318. 
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A comrnunity of principIe see legislation nOI as abare tcxt containing a certain 
number of agreements, but as flowing frorn the cornrnunity's political morality, trus 
one being its compromise. The text oflhe statute is an aet ofthe state and. as such, is 
nOI a part of the statute itself; so Hereules interprets no! just ,he stanUe' text, but its 
life, hi s interpretation (and ils interpretatíon) changing as long as (he statule go on 
living.19 

CenainJy. it would be an anaehronism to sland on fonncr views in order lo igno
re laler changcs.20 00 Ihis maller. il is c1car Ihal the legislators represent the 
community's opinion this da)' and age. bul ji is ckar 100 Ihat opinions change along 
the lime, especially in our times. So Hereules imerprets history in motion, which 
requires nOl ro amend out-of-date sta tutes, bul to recognize what the forroer slatules 
have since become. 21 

Finally, conceming dear- or undeamess of law, it is easy to see that both of 
them are the "result" rather the occasion of interpreTaTioIl~ says Hercules. 22 Though 
he could have sa id that without the "rather". beca use il is evident that only a previous 
interpretation of the lext can say jf this is cJear or uncJear. Obviously, a seeond and 
subsequent interpretation becomes necessary once Ihe tex! is declared unc1ear. The 
overall conclusion is that the distinction bctwccn hard and casy cases is ' .. a pseudo
problem! 2J 

THf. CONSTITUTION 

Judgcs canno! di sa!:,'Tec ahuul which words makc up Ihe Constitulion as a matter of 
preinlerpreti ve texl ; {hey disagree abo"1 whal the COIlStinuion is as a matter of pos
tinterprcli ve law.!4I.ikc wise.judgcs cannOI be dividcd between lhose who obey the 
ConstitutiOIl and who do nOI ; Ihis di stinction ignores the phiJosophical charaeter of 
law as intcrprctati ve. according which cvcry judgc is an intcJTlrelivisl in as much as 
he tries 10 impuse the better interpretation. ~ ~ 

lustice. faimess and majority rule. are differcnt political virtues, and judges have 
rheir own ideological and personal ínterest in the outcome of cases. but we carmO! 
think rhem less competen! political theorist Ihan Congress men. especially conside
ringjudgcs academic background. 2Ó 

Fairness in the canstitutional context requires an interpretatian relying on prin
cipIes tha! hold on national culture. not on flccting opinions but on lasting features of 
people's political temperament. 27 So an interpretive judgement does engage political 
morality in a complex way - saya variety of political vinues. 

In shoI1, a brief review of the theory of Constitution brings to an end to both 
historicism and passivism as general interprclalions or constitutional practice. 

" 

" 
22 

" 

lb;d., pp. 345·346. 348. 

Ib;d., p. 349. 

Ib;d., pp. 349·350. 364· 365 

Ib;d., p. 352. 

lb;d ., p. 354. 

Ib;d., p. 360. 

lbid .. p. 360. "The great debates oí' constltutional method are debates within interpreta
tion. not about its relevance". 

lb;d., p. 375. 
lb;d., p. 377. 

51 



A UNIQUE STA TUTE 

The Constiturion, being a kind of stalUte, i5 al50 a vcry spet:ial one. so Hercules will 
work. out a very special lheory of constituliontt! adjudication.2R Thus. interpretation 
must fit and justify the people's political system. which is impossible without sorne 
reference to philosoprucal ideas, be them impli cit Of explicit anes. No wonder, con
siderinf thar lawyers are always philosophers .. , 29 In Ihis respect, the philosophy of 
individual constitutional righes asserts thcir imporlancc profcssing that they are rights 
against lhe 5tafe. This issue requin.:s lo distinguish matters of paliey, concerning rhe 
general ¡nterest, and maHl:rs 01' principie. conccming individual rights. these being 
trwnps ayer policies. "taking righrs seriously". 30 

The Constitution does nOI conlracl itsdf lo ils subslanlive part, aspecl or mo
ment; so, any plausible in tcrpretat iol1 must speal\ 10 remedy as well tu substance. 
Therefore, Hereules' decision about rcmedy is also a deeision of law. abollt ¡be se
condar}' rights people hav L.: in llrder lo enforce ¡heir primary substantive rights. Tbus, 
¡he poin! 01' constitutional adjudication is lo s(:¡;urc rights in the interest of those 
whose rights (hey are, and not 10 ti)' to accomodate the interests of people who want 
lO subvert tho~e rights.:; 1 

In arder to read the Constitution in its best ligllt. IIercules' argwnents embraces 
popular convictions and nalional traditions and - last huI n OI least - his own convic
tions about justice and fairness in the ir reciprocal rdations. n He becomes aware mal 
other provisions in Ibe Coostitution indudes Ihe protection of individuals and mi
norities. 01' tha! there are cases in which (he issu(.! in play is prirnarily one af palicy 
rather Ihan prindple, i. e. wben Ihe argument is about Ihe overall collective interest. 3J 

On the whole. then. Hercules escapes the slandard academic classificarion of 
justices, while he does nol [hink thm the Constinnion is only what abstraet or theore
tical thougbt teaches; instead, he bcl icves that C{)n~¡[i t ution consist in the best ayai
Jable interpretation or texl and pr:lI.:ti ce as a whole. which interpretation is also quite 
sensi ti ve 10 Ihe complexiry of political virlucs bcaring on that issue. When he arrives 
to declare sorne statule uncomaitutjonal. he does th is through a mosl conscious j ud-

" 
29 

" 

12 

" 
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[bid., p. 380. 

Ibid .. p. 380. "Lawyers are always philosophers because jurisprudence is part of any 
lawyer's account of what the law is. even when rhe jurisprudence is undistinguished and 
mechanicaJ". See supra "Jurisprudence rcvisited". 
Ibid., p. 381. Likewise, a distinction must be matlc bctwccn - say- speculative and practi
cal knowledge: "He (Hercules) wi ll distingui sh b~l wccn thc academic and the practical 
elaborarion of each th eory; he will ask not only how attractivc each theory is in the abs
traer, (. .. ) but how well each one could be pUl into praclice ( ... ) as a constitutional stan
dard courts could use affectively in deciding whfll legislation it disqualifies". lbid., p. 
385. 
Ibid" pp. 390-391. In short, Hercules' argument implies a number of steps like mese: The 
question ofprinciple is the question ofwhat the Constitution requires as a metter oflaw; 
the point of constitutional adjudication i5 not merely to llame rights but secure them; he 
aims lO develop an overal! theory of enforcement Ihm does nOI conlradicl through proce
dures what me document demands in suhstance; the Coun's slralegies of decree m\1S{ 
search our tbe most effective and irnmediatc cn lorcemem of substanti ve constitutional 
rigil". 
¡bid., p. 398. 
¡bid .. p. 398. 



gement about what democracy realIy is and what the Constitution - its guardian -
really means.34 

Prabably we desagree with Hercules' judgement; all in all , he prefered lo nsk de
feat; otherwise - Hercules think - he would look alike a traitor not a hero of judicial 
restraint. 

LAW BEYOND LAW 

"Law works ilselfpurc" is a wcll knuwn dil.:Lum Lhat dot!s have a place \Vithin law as 
intcgrity, and accepts considt!ring law at two moments IhrOUgh wruch it improves in 
ilS way. 35 Law is a matter of rights tenable in Court and. therefore, it ties on adjudi
calion, the adjudication pri ncipie uf inlegrily being Ihe sovereign law over law. 36 

The bady poli ti c is - or mus! be - a community 11I1ed by a single and coheren! 
visian of juslice, faimess and procedural due process, lhe ¡alter drawing its impor
tance from Ihe faet that it is a matter ofrihgt procedun::; fu r cnforcing rules. 37 In this 
moment two aspeets of integrity must be considered as follows: Inclus ive integrity, 
requiring the judge to take accounl of a1l the componen! virtues: fairness, justice and 
procedural process; and pure integrity, vvhich invites lhe judge to consider what the 
law would be i f judges werc free to pcrsuc cohcrcncc in the sole principIe of justi
ce. j 8 

As " cOllummity of principie. the body politic POint5 10 a special Tole for justice, 
heing this a maner al' whal lhe cnmmunil y looks tor al all .;Q This i5 lhe source of a 
special fonn of integrity, whose meaning folows IhLL": The judge muSl enforce the 
law we have, but thi s presenl law contains anOlher law. i. e. a purer law defined by 
pure integrity.40 h consist in lhe principIe of j usti ce abslracling from all the constra
inlS that inclusive integrity requi res. This purifled interpretation declares how the 
communi ry's prncti ces mus t be refonned to serve a vis ion o f social justiCC.41 

G roping lOwards pure law. \'t'ill present law be succe5sful o nOI? Or. to say it in 
otiler words, does law really works ilsel f pure . as np timislic lawycrs think? That 
depends un encrgy. imagination and foresighl. sinee ea<.:h alt itude, ¡fpopular enough. 
contributes to ¡ts own vindicatiol1. 

JUR¡S~RUDENCE i\ND i\DJUDlCATION 

rhe COlU1 S are the <.:apitals of 1av/s empire and judges are its prinees, but nol its 
seers and prophets. 42 It fall s lO ph ilosophers to \vork out th ~ purer form of law, and 

J6 

40 

41 

Ibid .. p. 399. See Ronald DworlU ll. (Cambridge. Mass: Harvard University Press. 1985). 
pp. 18·23 and 23·28. 
¡bid., p. 400. 

Ibid .. pp. 40 1, 404. "We accept integrity as a di slinCI politk al ideal. and we accepllhe 
adjucative principIe of integrity as sovereign law. because we want 10 treal ourselves as 
an a5sociation of principie. as a conununity govcmcd by a single and cohcrent vision of 
juslice and fai rness and procedural due proccss in Ihe righl relalion". 

¡bid .• pp. 404·405. 

¡bid .. pp . 405·406. 

¡bid .. p. 406. 

¡bid .. pp. 406·407. 

Ibid., p. 407. 

¡bid .. p. 407. 
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the argument moves then lO the plane of politic¡t ) morality. BuI the argwnent slill 
belongs lo law, and ils cOfUlections wi tll ordinary legal argwnent is crucial , because 
it gives Ihe philosophícal argument a complementary role in the politics of law.43 

Phllosophers offer programs likely 10 take hold in lawyers' imagination and (his way. 
make the progress of law more conscious. 44 Besides. philodophers' arguments re· 
mind the judges about law beyond 1aw, so that cvcry decision in a hard case is a vote 
for a bener interpretation through jntegrity as a paramount principle.45 

WHAT IS LAW? 

Law is an interpretative concepto and j udge decides whal Ihe law ¡s. interpreting the 
practice of olher judges deciding what the law ¡S.16 I .aw as inregriry unites jurispru
dence and adjudication, hui integri ty does nol en torce itsc1 f: Judgement is required. 
structured by different dimensions of intcrpreta!ilm mdl inlo an overall opinion:H 

The final target being Ihe interpretation which makes Ihe cornmunity's legal record 
Ihe best. ITom the point of view of political moral ily . 4~ Integrity, as a virtlle of ordi
nary palities. is the result af considering the political society as a communi ty al' 
principie which. ncverthless, disagree about same important issues, as religion or 
even political morality.~ ') 

To assert that (here is never one right way to decide 3 hard case is either a piulo
sophical mistake or cúntent iolls polilica t po!)ilion un dubious political cOllvictions. ~o 
Law is nor exhausted by any catalogue of rules or principies; and ¡aY/s empire is 
defined by attitude in ceurts, of course, but it musl be pervasive in everybedy' tife. 
and here first. 51 lt is an interpretive attitude adressed 10 polities that makes each 
citizen responsible abaut which are the public commitments of hls comnnutity, and 
what these commitments rcquin.: nowadays.52 

Judges must have the last word, yes~ but it do..::s n 01 mean it!)e1fthat it be the best 
word, Instead. tú ¡ay principie over pracüce shQWS the besl TOad to a bettL'T fu ture. In 
its imcrpretive spirÍl . law is ao expression haVo' \Ve are unifed in communi ty Ihrough 
divided in projecl, intercst and nmvictions. ' -; 

" 

" 
48 

" 

'" 
" 
" 
13 

54 

(bid., p. 408 

!bid., p. 409. 
Ibid .. pp. 409-410. 

Ibid., p. 410. 

Ibid., pp. 410-411. 

Ibid., p. 411. "So legal judgements are pcrvilsively contestable". 

Ibid., p. 41 t. ... "we schould aim at Ihis because, mnong other reasons, that conceplion of 
community offers an attractive basis for cJaims of politic:ll Icgitimacy of free and inde
pendent people" .. 

Ibid., p. 41 2. 

Ibid., p. 413. 

Ibid .. p. 413. 

lbid., p. 413. "That ¡s. anyway, whal law is for us for the peopie we want to be and the 
community we aim to have". 
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